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Economic Substance — Preparing for Filing the First Economic
Substance Returns
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The Cayman International Tax Co-Operation
(Economic Substance) Law (“ES Law”) requires
every company, limited liability company and
limited liability partnership with separate legal
personality (other than a domestic company,
investment fund or entity that is tax resident
outside the Cayman Islands) (“Relevant Entity”)
which is carrying on a “relevant activity”' to
satisfy the economic substance test (“ES Test”)
in relation to that relevant activity and to file an
economic substance return (“ES Return”) via the
Department for International Tax Co-operation
Portal (the “DITC Portal”). All entities that
confirmed on their Economic Substance
Notification (“ESN”) earlier this year that they are
a Relevant Entity which carried on a relevant
activity in 2019 are required to complete the ES
Return.

The ES Return must be submitted to the Tax Information
Authority (“Authority”) within twelve months of the last day
of the end of each financial year (“Period”) commencing
on or after 1 January 2019. However, for the first Period
(FYE 31 December 2019), the deadlines have been
extended to 28 February 2021 for the first ES Returns
(and for the submission of forms supporting tax residence
outside the Cayman Islands). Based on the information
submitted, the Authority will make a determination as to
whether the ES Test has been satisfied in relation to the
relevant activity or relevant activities undertaken during the
Period.

Please note:

e The DITC Portal is open and functionality for the
filing of ES Returns will be launched in the
coming weeks. You will receive either directly
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1 “Relevant activity” means carrying on as a business any one or more of the following: banking, distribution and service centre, financing and
leasing, fund management, headquarters, holding company, insurance, intellectual property, shipping (as each term is defined in the ES Law).
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from the DITC or from your Registered Office a
link to access your profile.

e Domestic outsourcing is permitted under the ES
Law. In order to verify claims of domestic
outsourcing, confirmation will need to be provided
by your outsourced service provider (“OSP”).
OSPs will be required to register via the DITC
Portal.

e We have attached:

o an example ES Return Economic
Substance Return (Sample) that contains
some guidance in respect of the information
required in order for you to complete your
filing in respect of each Relevant Entity;

o a schedule of definitions which are used in
the ES Return; and

o a form Form for Entity Tax Resident in
another Jurisdiction (Sample) which will be
required if the Relevant Entity has a foreign
branch that is tax resident outside the
Islands which is carrying on a relevant
activity or is a segregated portfolio
company with a segregated portfolio that is
tax resident outside the Islands which is
carrying on a relevant activity.

It is important to also note that the ES Return can only be
filed via the DITC Portal. We recognise that a number of
clients will need advice in connection with the filing
process. Conyers has a dedicated team of attorneys who
will be available to assist. Once we receive notice that ES
Return filings may commence on the DITC Portal, we will
circulate further instructions and guidance as appropriate.

In the meantime, should you have any queries in
connection with the filing process or require legal advice
with respect to the economic substance requirements
generally, please email SubstancelnfoHK@conyers.com.

This article is not intended to be a substitute for legal advice or a
legal opinion. It deals in broad terms only and is intended to
merely provide a brief overview and give general information.
The Chinese translation of this article has been adapted from the
English original, please refer to the original in case of ambiguity.
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Definitions

“Constituent Entity” means:

(a) a separate business unit of a Group that is
included in the Consolidated Financial
Statements of the Group for financial reporting
purposes, or would be so included if equity
interests in such business unit of a Group were
traded on a public securities exchange;

(b) any such business unit that is excluded from the
Group’s Consolidated Financial Statements
solely on size or materiality grounds; and

(c) any permanent establishment of any separate
business unit of the Group included in (a) or (b)
provided the business unit prepares a separate
financial statement for such permanent
establishment for financial reporting, regulatory,
tax reporting, or internal management control
purposes;

“Core Income Generating Activities” (“CIGA”) are
activities that are of central importance to a Relevant
Entity in terms of generating relevant income and must
be carried on in the Cayman Islands. *The CIGA listed in
guidance to the ES Law are neither exhaustive nor
mandatory. It is a question of fact in each case which
elements are actually undertaken to generate relevant
income.

“Immediate Parent” in relation to an entity, means a
person that owns directly twenty-five percent or more of
the ownership interests or voting rights in the entity.

“Ultimate Beneficial Owner” means2:

(3) An individual (“X”) is a beneficial owner of a
company (“‘company Y”) if the individual meets
one or more of the following conditions in relation
to the company -

(a) X must hold, directly or indirectly, twenty-
five per cent or morei of the shares in
company Y;

(b) X must hold, directly or indirectly, twenty-
five per cent or more of the voting rights
in company Y;

(c) X must hold the right, directly or indirectly,
to appoint or remove a majority of the
board of directors of company Y.

(4) If no individual meets the conditions in
subsection (3), X is a beneficial owner of
company Y if X has the absolute and
unconditional legal right to exercise, or actually
exercises, significant influence or control over
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2 Section 247(3), (4) and (5) of the Companies Law (2020 Revision) (as amended).
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®)

company Y through the ownership structure or
interests described in subsection (3), other than
solely in the capacity of a director, professional
advisor or professional manager.

If no individual meets the conditions in
subsections (3) and (4) but the trustees of a trust
(or the members of a partnership or other entity
that, under the law by which it is governed is not
a legal person) meet one of those conditions in
relation to company Y in their capacity as such,
X is a beneficial owner of company Y if X has the
absolute and unconditional legal right to
exercise, or actually exercises, significant
influence or control over the activities of that trust
(or partnership or other entity), other than solely
in the capacity of a director, professional advisor
or professional manager.

“Ultimate Parent” means a Constituent Entity of a
Group that meets the following criteria —

(@)

(b)

it owns directly or indirectly a sufficient interest
in one or more other Constituent Entities of the
Group such that it is required to prepare
Consolidated Financial Statements under
accounting principles generally applied in its
jurisdiction of tax residence, or would be so
required if its equity interests were traded on
public securities exchange in its jurisdiction of
tax residence; and

there is no other Constituent Entity of the Group
that owns directly or indirectly an interest
described in paragraph (a) in the first mentioned
Constituent Entity.
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